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Abstract

Legal definitions of rape are impacted by gender stereotyping. For example, the
current legal definition of rape in England and Wales recognises only men as
perpetrators and excludes forced to penetrate cases perpetrated by women against
men. Existing literature indicates that this is due to widely held gender stereotypes in
society and law. This article explores whether a gendered approach in law affects
people in society and how widely held societal attitudes regarding gender influences
the law. It is suggested that forced to penetrate cases should be recognised as rape
in order to erase unnecessary stereotypes about men that impact how society and the
law perceive men as victims. Thus, there is a need for a gender-neutral approach to
be applied to the law in England and Wales, as is accepted in other jurisdictions such

as Canada.
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1. Introduction

For several decades and throughout multiple jurisdictions, the offence of rape has
been the subject of an ongoing process of ‘evaluation and reform’.® The most recent
addition to this process in England and Wales is the publication of the Home Office
consultation paper, ? resulting in the Sexual Offences Act 2003. One of the
fundamental objectives of the Sexual Offences Act 2003 was to enshrine gender
neutrality across the range of sexual offences. Gender neutrality is the concept that
people should not be categorised based on their sex or gender by legislation,
language, or other social institutions. This goal was explicitly stated by The Sexual
Offences Review team in Setting the Boundaries as it said: ‘in order to deliver effective
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protection to all, the law needs to be framed on the basis that offenders and victims
can be of either sex’.3

To begin, it should be emphasised that the Sexual Offences Act 2003 has made
headway in ensuring that sexual offences are gender neutral, for example by including
oral penetration and surgically repaired genitalia in the definition of rape.* At the same
time however, the offence remains inherently gendered. Victims can be of any sex,
but offenders can only be male as the offence of rape requires penile penetration.
Thus, if women had sexual relations with men who did not consent, it would not be
deemed to be rape but rather a Section 4 offence which is ‘causing a person to engage
in sexual activity without consent’.®> Nevertheless, The Sexual Offences Review team
proclaimed that they have ‘recommended offences that are gender neutral in their
application, unless there was a good reason to do otherwise’.®

This article demonstrates that there was no compelling reason to reject a gender-
neutral rape offence. The Sexual Offences Act 2003 is not a perfect system to ‘protect
individuals from abuse’.” This is because it perpetuates gender stereotypes which
continue to disregard men as victims. Only by changing beliefs and attitudes about
gender norms and roles can the Sexual Offences Act 2003 undergo an essential
transformation. As a result, it is argued that legislative reform is required to achieve
the specific aims and eradicate the gender bias that exists within the system.

2. The Legal Definition and Sentencing of Rape in England and Wales

The legal definition of rape is defined in the Sexual Offences Act 2003 as ‘a person
commits an offence if... he intentionally penetrates the vagina, anus or mouth of
another with his penis’® without the consent of the victim,® and that the individual does
not reasonably believe that the victim consents.1° The aim of the Sexual Offences Act

2003 was to widen the definition in terms of gender neutrality. Nonetheless, it
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maintained the criterion that rape may only be committed by penile penetration,
implying that women cannot rape men or other women unless the individual has a

surgically reconstructed penis.!?

Although the purpose of the Sexual Offences Act 2003 was to avoid gendered
definitions, it is evident that rape is still a gendered offence because it requires penile
penetration. Parliament and The Sexual Offences Review team have been reluctant
to recognise women as rape offenders because they have consciously decided that
rape can only occur through penile penetration.'? The White Paper published in
preparation of the Sexual Offences Act 2003 proposed an explanation for the new
rape offence. It emphasised that rape should only be defined as ‘non-consensual
penile penetration’ as it reflects the anatomical differences between men and women,

indicating that only men can commit rape.*3

Arguably, penile penetration can be seen as a unique act due to its specific
characteristics and potential consequences. This act carries the potential for various
physical effects, including pregnancy and transmission of diseases. However,
concerning the question of pregnancy, it may be claimed that if the law now recognises
that non-consensual penile-anal intercourse involving men constitutes rape, the
pregnancy argument would be rendered completely ineffective. It is also proposed
that the inclusion of oral sex in the definition of rape undermines the justification that
rape is a unique act because it carries the risk of pregnancy.'® According to The
Sexual Offences Review team, oral penetration reflects the gravity of rape, as ‘forced
oral sex is as horrible, as demeaning and as traumatising as other forms of forced
penile penetration’.*® While this is correct and has been praised by scholars, this is a

moot point because oral intercourse does not result in pregnancy. *’

Concerning disease transmission, The Sexual Offences Review team could not

explain why this is a significant aspect.'® They only stated that disease transmission
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is greater in rape as it involves penile penetration. However, The Sexual Offences
Review team presented no proof of this and continually failed to recognise the overall
harm caused by rape which is the violation of a person’s integrity that may be
perpetrated by men or women.!® Instead, under the language of the Sexual Offences
Act 2003, rape is overemphasised as a sexual act, causing harm that can result from

penetrative intercourse.

The distinction between causing a person to engage in sexual activity without consent
and rape is not only due to anatomical difference between men and women but also
reflects the proposition that, on average, men are physically stronger than women.?°
This is an age-old assumption that has continued to fuel gender stereotyping. For
example, men are thought to be powerful and avoid weakness whereas women are
assumed to be emotional and weak. In effect, it might be assumed that men could
dominate women if they chose not to engage in sexual activity due to the physical
disparities between the sexes. Consequently, if sexual intercourse occurred, men
must have consented?! because it is physically impossible for men to be raped as
women lack the physical strength to overpower men. 22 Nevertheless, although
scientifically, on average, men are physically stronger than women, this is not always
the case. A specific man may be physically weaker than a particular physically
stronger woman whom he is forced to penetrate.?® There are also times when a man
is too inebriated or when he is unconscious in which case, even if he had greater
physical strength, it would be impossible to utilise.?* Nonetheless, even if men have
greater physical strength, it is incorrect to assume that they can never be raped

because of it.

Arguably, the notion that physical differences between men and women make it
impossible for women to rape men is based on a gender stereotype.?® It is an unfair

justification for the distinction between rape and causing a person to engage in sexual
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activity without consent.?® The justification presented demonstrates that society and
the law have constructed the domination of men over women. Arguably, it not only
validates the patriarchal view that women are the less significant gender, but it
continues to disregard the idea that men can be viewed as victims of rape because
they are perceived to be physically stronger than women, asserting their power in an
act of penile penetration.?” However, men have every right not to consent to sex just
as much as women do, but this is not reflected in the law. The law has not made it
possible for women to rape men. If women were to have sex with men who did not
consent, this would not be considered rape. For example, women may perform a
violent sexual attack on men in order to obtain sexual intercourse, or they may have
sex with men who are too inebriated to consent; nonetheless, this may be classified

as a Section 4 offence rather than rape.

Arguably there is no difference between rape and a non-consensual sexual activity.
Yet, rape, debatably, is seen to be more serious than a Section 4 offence. The
introduction of two different offences has reinforced the primacy of penile penetration
which may lead to men as victims being overlooked or even afraid to speak out. As a
result of society’s men-dominated attitudes towards sex, the law unquestionably
underrepresents men as victims. While The Sexual Offences Review team suggested
that ‘our perception of the roles of men and women have changed’, 22 it has been
argued that the focus on penile penetration reflects society’s understanding of rape as
an offence committed by men on women or men.?® As a result, without a definition that

reflects society’s understanding of the term, it would not be appropriate or understood.

However, to define rape solely by penile penetration upholds the phallus-obsessed
view that society has regarding sex® and perpetuates a gender hierarchy in which
men are superior to women, effectively disregarding any concept of victimisation for
men. It demonstrates that traditional attitudes that exist in society and have become
embedded in the law. That stereotypical assumptions about gender, based on
anatomical and physical differences, have been used to try and justify an offence that
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is unfair to men.3! Rewriting laws in gender-neutral language may encourage the
notion that rape is an act of violence, not sex, and that both men and women can be

victims and perpetrators. This may be more beneficial to society today.

The gendered disparity between cases of rape and non-consensual penetration can
also be seen in sentencing. The Sentencing Council produced sentencing guidelines
on sexual offences. The guidelines can be used as a framework to determine how
offences will be treated, with the idea that a longer sentence equals a more serious
offence in terms of harm and culpability.3?

For the offence of rape, the guidelines assess the extent of harm inflicted on a victim.
For example, as previously discussed, the guidelines for rape pertain to the offence
causing pregnancy or a sexually transmitted disease. For the most serious degree of
rape, category 1 states that ‘the extreme nature of one or more category 2 factors or
the extreme impact caused by a combination of category 2 factors may elevate to
category 1'.32 For the least serious rape offences, category 3(a) sets out a sentence
of seven years imprisonment and a sentencing range of six to nine years custody.
Furthermore, a category 3(b) offence presents the lowest harm and culpability of rape
with a beginning point of 5 years imprisonment and a sentencing range of 4 - 7 years
custody.®* To decide where an offence falls within the sentence range, there are
aggravating and mitigating factors. For example, ejaculation is an aggravating factor

for rape.®®

As discussed above, the offence of rape does not include men being forced to
penetrate. Subsequently, forced to penetrate cases fall under the Section 4 offence of
‘causing a person to engage in sexual activity without consent’.3¢ The Section 4
offence exists in an aggravated form when penetration is involved. This is punishable

with a sentence of life imprisonment, similar to the maximum sentence of rape.
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However, there is also a non-aggravated form whereby it is 10 years custody.3’
However, while the Section 4 offence was meant to encompass victims of forced to
penetrate cases in which women compel men to penetrate them with their penis, the
sentencing guidelines notably omit any reference to instances of men being forced to
penetrate. Instead, when assessing the extent of harm inflicted on a victim, the Section
4 offence guidelines mention ‘penetration using large or dangerous object(s) and
‘pregnancy or STl as a consequence of offence’.®® The lack of a ‘baseline harm
assumed for female instigated rape’3® has the potential to create difficulties in
evaluating the severity of the offence in relation to the sentencing threshold. Without
clear guidance and in the absence of specific factors related to men being forced to
penetrate, judges might have no option but to classify forced to penetrate cases as
offences with the lowest degree of harm and culpability. This classification would result

in a lower sentence that would not reflect the gravity of the offence.

3. Forced to Penetrate

Weare examines the lived experiences of men who have been forced to penetrate.
She contends that, because of the parallels of the two offences, such as ‘aggressive
strategies and physical and emotional harms’#’ as well as the risk of sexually
transmitted diseases and pregnancy,*! forced to penetrate cases should be legally
recognised as a rape offence. This would also reflect men’s understanding of their
experiences. Weare notes that over 30% of men identified their experience as rape,
indicating an inconsistency between the legal definition and men’s understanding of
rape. Therefore, including forced to penetrate cases within the definition of rape

ensures that all victims, regardless of gender, receive the same degree of protection.*?
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The Sexual Offences Review team indicated that they did consider the evidence
surrounding forced to penetrate cases. However, even though they ‘found a little
anecdotal evidence [, they] did not discover sufficient to convince [them] that this was
the equivalent of rape’.*® According to the evidence, the Section 4 offence was ‘rarely
charged’ with just 36 offenders sentenced between 2010 and 2012.4* As a result, it
can be argued that this offence is not widely occurring or prevalent in nature, implying
that it occurs only seldom within the court system. With the evidence present, it is no
surprise that The Sexual Offences Review team decided against implementing a
gender-neutral rape offence. However, to acquire a full understanding of the issue, it
is critical to investigate the reasons behind the low number of charges, something that

The Sexual Offences Review team may have overlooked.

For example, the small percentage of offenders sentenced for the Section 4 offence
may imply a potential underreporting or under-recognition of such instances. Weare
revealed that most men did not report their experience of being forced to penetrate to
the police; this is confirmed by the 1.7% reporting rate, which is exceptionally low.
There are a ‘number of factors which are inhibiting victims from pursuing criminal
allegations’.*> For example, as discussed above, widespread myths maintain that
women cannot rape men because men are stronger and more powerful.
Consequently, men ‘internalise [gender stereotypes] and doubt the validity of their
feelings around the experiences’.*® However, The Sexual Offences Review team
indicates how detrimental these offences are to men, just as they are to women.4’ Yet,
as discussed above, the Section 4 offence does not reflect the severity of the crime. It

de-emphasises the act.

Additionally, the similarities between rape and forced to penetrate cases undermine
the need to distinguishing between them. Both offences include non-consensual

penile penetration as well as potential physical and mental effects on the victim.*® As
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a result, a gender-neural rape offence that explicitly captures offending by women in
forced to penetrate cases would recognise all victim’s experiences. In addition, the
sentencing guidelines would reflect the act and include a baseline harm assumed for
forced sexual intercourse. This would express the gravity of the act while also affirming
the dignity of victims. This has significant implications for how society interprets
violations of consent to both men and women and reflects the harm that it can cause
to either gender. Although this suggestion does not aim to erase all prejudices about

men, it does indicate a stance in which men and women are on equal footing.

4. Canada’s Sexual Offences Legislation

This has been achieved in Canada. Early reform approaches in Canada included
downplaying the sexual component of the crime and instead characterising rape as
an act of violence. This is reflected in Bill C-1274° which modified the Criminal Code's
rape and sexual indecent assault laws. It implemented a gender-neutral, three-tier
sexual assault law. Based on the amount of violence used, the three tiers are: basic
sexual assault,>° sexual assault with a weapon or threat of violence to a third party or

causing bodily harm,5! and aggravated sexual assault.>?
Prior to Bill C-127, rape was defined as

sexual intercourse by a male person with a female person who is not his wife
without her consent, or with her consent if the consent was extorted by threats
of fear or bodily harm, is obtained by personating her husband, or by false

representations of the nature and quality of the act.>3

The previous legal definition can be interpreted as connotatively accentuating ‘the act
of sexual penetration’,>* favouring men’s position on the underlying nature of sexual
offences.®® This is comparable to the current definition of rape in England and Wales.

Introducing a generic sexual assault provision that defined rape as an act of violence
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eliminated the law's inherent gender bias.®® As a result, the new law assists in

prosecuting all offenders and protecting all victims.5’

However, the law gave rise to issues described as the ‘gender disguise argument’.%®
Statistically, primarily women are victims of rape.>® In addition, women are limited by
their potential victimisation. Novotny states ‘that awareness [of potential rape] does
not follow men down a dark street in the same way’ as women.®° Based on this reality,
there are concerns that a gender neutral rape definition would deprioritise female

victims, resulting in detrimental consequences for women. 6!

However, these concerns perpetuate the unequal power relations between men and
women, maintaining the perception of women as vulnerable victims and men as
perpetrators. ‘Gender-neutral reforms are not designed to make gender irrelevant in
our understanding of sexual violence'. 2 While it is true that women are
disproportionately affected by sexual violence,® it is crucial to understand that men
can also be victims of rape and to move away from the ‘classic male versus female
paradigm’. 4 Gender neutrality is neither undermining nor harming women’s
substantive equality.®® It simply recognises that men can also be victims of rape. The
above argument ignores the broader implications of promoting gender neutrality and
thus it is critical to promote a comprehensive understanding of rape in order to support
all victims, dispel gendered stereotypes and rape myths, and work towards rape
prevention. It can even be argued that Canada’s new gender-neutral law gave men
and women the ability to situate themselves in criminal sexual encounters in ways that
defy traditional gender norms,® challenging the stereotypical status of women as

vulnerable and powerless and men as aggressive and dominant.
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R v Chase®” highlights issues related to the interpretation of the new law, specifically
the term “sexual’. It might be interpreted as masking significant gender concerns. In
this case, the Defendant snatched the Complainant’'s arms and shoulders and
grabbed her breasts.®® The Complainant also testified at trial that the Defendant
attempted but failed to seize her ‘private parts’.5° While the Defendant was initially
found guilty of sexual assault, the Court of Appeal overturned his conviction. It held
that the modifier “sexual” in the new offence of sexual assault should be interpreted to
apply to portions of the body, notably the genitalia, and in this case, there was no
contact with the complainant’s genitals.’® The Court argued that ‘to include as sexual
an assault to the parts of the body considered as having secondary sexual
characteristics may lead to absurd results if one considers a man’s beard’.
Therefore, the Defendant was convicted for common assault instead of sexual
assault.”2 However, the verdict was reversed by the Canadian Supreme Court which
determined that the attack was sexual in nature. Judge Mcintyre stressed that the Trial
Judge had enough evidence to conclude that sexual assault had taken place. It is self-
evident that the Defendant’s groping of the Complainant’s breasts was a sexual

assault.”3

Each of the above-mentioned concerns is essentially hypothetical in nature, and even
when explicit statements are made, any empirically reliable evidence does not support
them.’”* Therefore gender neutrality should be applied to all sexual offences, not only
in Canada but also in England and Wales.

5. Conclusion

The purpose of this article was to explore the degree of gender neutrality in the Sexual
Offences Act 2003, determining whether more needs to be done to recognise men
and women as potential victims and perpetrators. This article demonstrated that at

least parts of the Sexual Offences Act 2003, namely the definition of rape, remain
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gendered. As a result, more must be done in England and Wales to create a more
inclusive approach to sexual offences, one that is completely gender neutral.

This article contributes to the growing body of research indicating that the current law
is a product of society’s gender stereotypical views. Without a change in the law, this
will continue to affect both men and women. Thus, judgements are made for future

directions.

Including forced to penetrate cases under the definition of rape is a clear way to
address most of the issues that this article has raised. However, the current definition
of rape centres on penile penetration and male offenders and therefore excludes
forced to penetrate cases and does not acknowledge women as offenders. Therefore,
this article suggests that a new definition of rape should be offered, one that is based
on sexual intercourse with the victim without the victim’s consent. This is required to
meet The Sexual Offence Review tea’s initial goals of gender neutrality as well as to
eliminate many of the contradictions that have arisen throughout the Review, resulting
in inadequate protection for male rape victims. Thus, it is crucial for lawmakers and
society to critically examine and challenge these gendered assumptions in order to
achieve true gender neutrality and justice within the Sexual Offences Act 2003. By
doing so, it will create a legal framework that adequately addresses the experiences
and needs of all victims, regardless of their gender.
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