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Economic and social rights (‘social rights’) relate to goods, services, and activities that are
absolutely fundamental to any society, in that they are connected to the means of subsistence
and reproduction of the population. No matter what type of economic, social, and political
system is prevalent, society will need to produce and distribute things like food and housing
and allow for the provision and accessing of education and healthcare. The impetus behind
human rights law is that the best way to access these things is by making them (individual)
legal entitlements®.

It has been well documented that social rights have long been seen as a lesser form of rights?
in comparison with civil and political rights®. The original objective of this project was to
argue for the rectification of this subordination. This has evolved as this project has
progressed, and the primary objective now is to explore the incompatibility between social
rights and liberal capitalist societies, which stem from, among other things, the structural
constraints of capitalism and the role of law in capitalist societies.

This project is justified by the increasingly impossibility of a return to something resembling
the post-war settlement, in which welfare state provision temporarily accomplished similar
aims to social rights law* within the confines of capitalism®. The evolving dynamics of 20"
21% century capitalism has eroded this welfare provision®. It is justified by the powerful
political imperatives of austerity that push governments to both reduce any remaining
amounts of welfarist provision that may remain’ and to ensure that wages are restrained
where economic growth, is interrupted®, both of which may erode living standards. Finally, it
is justified by growing widespread dissatisfaction with liberal capitalist democracy®.

Mainstream international legal discourse on social rights envisages these rights being
incorporated into domestic legal systems®®. The principal argument of this thesis is that social
rights institutional discourse has no theory of the way the law operates under global
capitalism. Several critical legal methodological approaches, like Third World Approaches to
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International Law (TWAIL)!, Law and Political Economy (LPE)!2 and especially Marxist
theory will be used in order to analyse connections between the social, political, and legal
implications of capitalism®3.

Most nation-states have rejected the implementation of social rights as legal rightst®.
However, as mentioned, the goods and activities they represent are produced and distributed
in all societies. There is, however, somewhat of an incompatibility between social rights as
essential societal goods and processes and capitalism: many of these things, like food and
housing, are also commodities, capable of being possessed as private property and subject to
profit motives®®. They are also subject to financial speculation and thus rent extraction®®.
Other activities related to social rights, like education and healthcare, may be provided at
low-to-no cost but are similarly subject to profit motives and wage restraint'’. The right to
work therefore becomes a conduit through which all other rights are realised, which becomes
a problem as work, in a capitalist society, is a necessarily exploitative process in which
capitalists often exploit workers by appropriating profits from their labour!® or consumers by
overcharging them for services?®.

The concern here is that it places standards of living in the hands of the capitalist class and
subject to the dynamics of capitalism? rather than with the workers. In the absence of
meaningful legal implementation of social rights, these activities appear to operate outside
law (and politics) but in reality this reflects that rights are not created by law or the state?!,
that law responds to underlying social and economic conditions. Mainstream theories of the
rule of law ignore this, placing disproportionate emphasis upon the constraining of state
power??, framing law as something that emerges from the need to protect private relations
from the power of the state?,

These private relations, based upon capitalist private property, are the basis of law in a
capitalist society?*. A more complete conception of the rule of law would recognise that in a
capitalist society, exploitation and coercion primarily takes place through these private
property relations?®, whether they are between a corporation and an individual employee or
between a landlord and a tenant. Conducting these exploitative relations through law, a
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unique feature of capitalism, tends to render underlying inequalities invisible?®. Social rights
conflict with the individuality of private legal relations. It must therefore be made clear that
simply implementing social rights in law, in the absence of underlying social change, would
have a limited impact.

Considering social rights as international legal rights throws up a different set up problems.
International legal argument mostly takes place between nation-states and, in the absence of a
sovereign power?’, is necessarily indeterminate?. This means that international legal
principles, like rights, are (even more) subject to underlying political struggles? between
supposedly® (but not genuinely)®! equal nation-states. International law is also excessively
fragmented®?; legal arguments over the meaning of human rights are therefore carefully
separated from other areas of law. Two concepts structure this international legal argument
over these legal principles: imperialism and hegemony. The former shapes and conditions
these arguments, forcing them to comply with international law’s capitalist premises®. The
latter allows dominant international actors (i.e., the US and its allies) to impose their own
political preferences as universal values,

At the international level, this thesis locates the marginalisation of social rights ultimately in
the post-war struggle over the terms of decolonisation between the West and the Third

World, one that revolved around the contested® concept of self-determination, the capacity of
nations to determine their political, social, and economic arrangements. The West
successfully exercised its hegemonic power to limit the social and economic aspects of self-
determination®’, which placed limits upon the ability of nations to provide for the social

needs of their citizenry and led social rights to be overtaken by the neocolonial® logic of
development®®.

The broad conclusion of this thesis is that the struggle to achieve control over the goods and
activities related to social rights must not rely entirely upon law but should instead only use
law to the extent that it furthers social and political struggles. These movements should
attempt to overcome the fragmentation and divisions of global capitalism and unite with other
movements pursuing adjacent goals. Finally, any movement attempt to actualise social rights
must be mindful about uncritically accepting the premises of capitalism.
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